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STATEMENT OF THE CASE. 

This is ail appeal from a final order of the District Court 
of the United States for the District of Columbia dismissing 
appellants’ complaint. 

The action is one to establish a trust in favor of the plain¬ 
tiffs below in a fund of approximately $7,026.23 on deposit 
with the defendant Perpetual Building Association in the 
name of the defendant Laura F. Moncrief. The building 
association is sued as the depositary of the fund and is not 
actively interested in the case. 

The substance of the complaint is set out with tolerable 
brevity in paragraphs 3 to 8, inclusive, thereof and there¬ 
fore that portion of the complaint is used here as the state¬ 
ment of appellants’ case. 

“3. The plaintiffs and defendant Moncrief are sisters and 
brothers and are sisters and brothers, and the only heirs at 
law and next of kin, of one Mary J. Davidson who died 
in the District of Columbia on or about the 24th day of July, 
1937, and whose estate was administered in the Probate 
Court of said district. 

4. For a long time prior to the 16th day of June, 1937, 
said Mary J. Davidson was the owner of an account on de¬ 
posit in her name with the defendant building association. 
On said last-mentioned date said account was in about the 
sum of $7,260. This account was not disposed of by her 
said will but was expressly omitted therefrom because she 
intended to use said fund for the defraying of her necessary 
living and other expenses during the remainder of her life. 
She therefore died intestate as to said fund. 

5. Some time before said 16th day of June, 1937, Mary J. 
Davidson had been stricken seriously ill, and thereafter 
until the date of her death on the 24th day of July, 1937, 
was in a feeble condition of health physically and mentally 
and unable to attend to her business affairs, among which 
was the withdrawal of funds from her account for the de- 
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fraying of her expenses. In consequence of her said con¬ 
dition it was necessary for her to make provision for the 
withdrawal of funds from her account by some one else, 
and on, to-wit, the 15th day of June, 1937, Mary J. David¬ 
son, having confidence and trust in her sister, the defendant 
Moncrief, that she would carry out her wishes in the mat¬ 
ter, requested the latter to accompany her to the office of 
the building association for the purpose of effecting such 
an arrangement; and the defendant Moncrief when so re¬ 
quested undertook and agreed to accompany the decedent 
for said purpose. 

7. Accordingly on, to-wit, said 16th day of June, 1937, the 
decedent and defendant Moncrief went to the office of the 
building association for the purpose aforesaid. On said 
occasion, in order to effectuate the purpose of decedent and 
defendant Moncrief, the building association supplied a 
printed form of joint account for execution by Mary J. 
Davidson and the defendant Moncrief, and it was executed 
by them. Said form of joint account provided among other 
things that the decedent’s account in the building associa¬ 
tion should be theirs as joint owners, subject to the order 
of either and the balance at death of either to the survivor. 
But the plaintiffs aver that said words of said joint account 
form did not truly express the intention of the decedent, 
which was and which was known to the defendant Moncrief 
to be to enable the defendant Moncrief, as a convenience to 
decedent, to make withdrawals of funds from the account 
only as and when requested so to do by Mary J. Davidson 
and nothing more. And the plaintiffs further aver that the 
defendant Moncrief so understood the desire and purpose 
of Mary J. Davidson and agreed to respect and perform 
them. 

8. Mary J. Davidson died on the 24th day of July, 1937, 
and on, to-wdt, the 4th day of August, 1937, the defendant 
Moncrief, notwithstanding she knew that the paper exe¬ 
cuted by Mary J. Davidson and herself had been signed for 
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the sole purpose of enabling the defendant Moncrief to 
make withdrawals from the account for the decedent’s con¬ 
venience and use and with no intention on the part of Mary 
J. Davidson of vesting the title to the whole of the account 
in the defendant Moncrief in the event she survived de¬ 
cedent, and notwithstanding the defendant Moncrief knew 
that Mary J. Davidson trusted and relied on her to carry 
out said purpose and agreement, and notwithstanding the 
defendant Moncrief had promised and agreed to fulfill her 
undertaking with Mary J. Davidson, wrongfully and fraud¬ 
ulently and in disregard and violation of her said trust and 
agreement converted to her own use the fund in said build¬ 
ing association, on said last-mentioned date being in the 
approximate sum of $7,026.25, by having the account trans¬ 
ferred to her own name. And although the defendant Mon¬ 
crief has often been requested to make distribution to the 
plaintiffs of the proportionate shares of the account due to 
them she has refused and still refuses to do so.” 

The order appealed from is that which was entered on the 
motion of the appellee to dismiss plaintiffs’ third amended 
complaint. The motion stated three grounds for dismissal, 
namely, (1) that the complaint was brought by the wrong 
parties plaintiff; (2) that on its face it was barred by the 
statute of limitations, and (3) that it contained no allega¬ 
tions entitling plaintiffs to relief. 

Only the third of those grounds was pressed seriously, 
and the basis of defendant’s contention on that head was 
that the averments of the complaint in essence constituted 
nothing more than the bald averment “that the signing of 
the joint account form was not with the intention either of 
converting the account into one of joint ownership or of 
conveying to the defendant Moncrief any right or owner¬ 
ship therein.” This view was sustained by the court on 
the hearing of each of the three amended complaints, and 
it is of this action of the court below that appellants com¬ 
plain here. 
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STATUTES AND RULES INVOLVED. 

The relevant parts of statutes and rules involved are: 

Rules of Civil Procedure—Rule 17. Parties Plain¬ 
tiff and Defendant; Capacity. 

(a) Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; 
but an executor * * * may sue in his own name without 
joining with him the party for whose benefit the action 
is brought; # * * 

D. C. Code—Title 24, Ch. 12, Sec. 341 (sec. 1265, old 
code). 

Section 341. Periods of Limitations.—No action shall 
be brought * * * for the recovery of personal property 
or damages for its unlawful detention after three years 
from the time when the right to maintain any such ac¬ 
tion shall have accrued; * # # and no action the limita¬ 
tion of which is not otherwise specially prescribed in 
this section shall be brought after three years from the 
time when such action shall have accrued; * * * 

SUMMARY OF ARGUMENT. 

(1) The first ground of defendant’s motion to dismiss, 
namely, that the action was brought in the names of wrong 
parties plaintiff, is not well taken, because under Rule 17 
(a) the real party in interest shall prosecute the action; 
but an executor may. Here the plaintiffs as the next of kin 
of the decedent who owned the account are claiming their 
proportionate shares thereof. Therefore they are real 
parties in interest. Moreover they are the preferable par¬ 
ties under the rule. 

(2) The claim is not barred by the statute of limitations, 
because the cause of action did not accrue upon the death of 
decedent on July 24,1937, when the title to the fund passed 
to the defendant Moncrief, as contended by defendant, but 
on August 4, 1937, when the defendant violated the trust 
existing between her and decedent by transferring the ac¬ 
count to her own name. The suit was filed on August 3, 
1940. 
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(3) The averments of the complaint go far beyond “the 
bald averment” that there was no intention either of con¬ 
verting the account into one of joint ownership or of con« 
veying to the defendant Moncrief any right or ownership 
therein. Epitomized, those averments are that the decedent- 
owner of the account in the building association, an account 
which was to provide her her living the rest of her life—a 
seriously sick woman “physically and mentally”, went to 
the office of the building association accompanied by her 
trusted sister, the defendant, to arrange for the sister to 
make withdrawals from the account “for decedent’s conven¬ 
ience in defraying her living expenses;” was tendered the 
printed joint account form by the building association for 
decedent and defendant to sign, their signing of it “for 
the purpose aforesaid,” although it “did not express the 
intention of decedent” which was to “make withdrawals 
* * * and nothing more,” which intention defendant knew 
and “agreed to respect and perform,” but which she vio¬ 
lated ten days after decedent’s death by transferring the 
whole account to her own name and claiming it as her own. 

First, appellants contend that there was no intention on 
the part of decedent in executing the joint account form to 
convey a joint ownership in the fund to defendant but only 
an intention to make an arrangement of convenience to de¬ 
cedent, and that therefore no completed gift was effected by 
the joint account language. And secondly, since title to the 
fund did not pass to defendant by gift, it is held by her in 
trust for the benefit of the plaintiffs to the extent of their 
shares thereof as next of kin of decedent. 

ARGUMENT. 

Point 1. Plaintiffs were the proper parties to prosecute 
the action, being next of kin of decedent who owned the ac¬ 
count and therefore entitled to their proportionate shares 
thereof. Thus they were the real parties in interest under 
Rule 17 (a). Clark and Hutchins “The Real Party in In¬ 
terest”, 34 Yale L. J.; 2 Moore’s Fed. Pr. 2005, 2051-53; 
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Dean Clark, Washington Institute, p. 63; Dean Clark, Cleve- j 
land Institute , pp. 256-7; Holtzoff’s New Federal Procedure, 
p. 56. | 

Point 2. The cause of action was not barred by limita¬ 
tions. 

The cause of action accrued to the plaintiffs not when 
decedent died on July 24, 1937, but on August 4, 1937, the 
date on which defendant Moncrief committed the overt act 
of transferring the account, then standing in the joint 
names of herself and decedent, to her own name solely and 
claiming it as her own. Until that act of defendant there 
was no violation of the confidence and trust which had been 
reposed in her by decedent to carry out decedent’s well 
known desires regarding the withdrawal of funds from the 
account by defendant for decedent’s use. The action was 
filed on August 3, 1940, being less than 3 years after the 
right of action accrued, and so was not barred under legal 
limitations, much less equitable. Furthermore there is 
nothing in the record showing how long after the act it was 
that plaintiffs learned of the conduct of defendant in trans¬ 
ferring the account and claiming it; but it was of course less 
than 3 years before the filing of the suit. D. C. Code, Title 
24, Ch. 12, Sec. 341; 19 Am. Jur. (Equity), secs. 499, 500, 
501; 65 C. J. (Trusts), sec. 955. 

Point 3. Appellants assert that their complaint contained 
averments of facts entitling them to the relief prayed— 
averments regarding the ownership of the building associa¬ 
tion account, decedent’s intended use thereof, her intention 
respecting necessary withdrawals therefrom, defendant’s 
knowledge of and agreement to perform decedent’s purpose 
in executing the joint account form, and regarding defen¬ 
dant’s misappropriation of the fund after decedent’s death. 

But counsel for defendant, under their Point 3 in support 
of their third motion to dismiss, state their contention thus: 
“The facts set out in the amended complaint do not con¬ 
stitute a cause of action against defendants, but on the con¬ 
trary fall squarely within the rule of Quigley v. Quigley, 66 
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App. D. C. 134, 85 Fed. 2nd 300, 64 W. L. R. 683. There 
as here it was alleged that the signing of the card was not 
with the intention either of converting the account into one 
of joint ownership, or of conveying to the defendant any 
right or ownership therein.” 

In the Quigley case the opinion of the court (following a 
statement that the bank account had been the sole property 
of the decedent in that case) proceeds as follows: 

“* * * Some time after the establishment of this 

account, the name of the defendant Marion K. Quigley 
was written upon the signature card of the account in 
the bank in such manner that the authorized signature 
was made to read: ‘ Marion K. Quigley or Mary E. 
Quigley pay to the order of either, at the death of 
either, balance to belong to survivor’.” 

The only other allegations of fact are that the defendant 
at no time deposited any funds of her own in the account, 
or withdrew anv funds therefrom, or exercised any owner- 
ship over the fund, that she did not intend to convey the 
account into one of joint ownership, and that after de¬ 
cedent’s death defendant withdrew the entire balance from 
the bank and appropriated it to her own use. The court in 
its opinion states: 

In the present case the plaintiff relied upon the bald 
averment that it was not the intention of the mother 
to convey an interest in this account. This allegation 
is not supported by any statement of fact whatever. As 
in the Keister case, after the allegatioTis of fraud were 
eliminated, it rests upon the sufficiency of the contract 
to establish a joint tenancy in the account, which we 
think the language of the contract fully sustains. There 
is nothing in this case which would justify the court in 
invalidating this contract, which clearly expresses an 
intention on the part of the mother to establish a joint 
account, with the power in either party to withdraw 
part or all the money at any time, and that upon the 
death of either the balance remaining in the account 
should belong to the survivor.” 

In the case of Garrett v. Keister, reported in 61 
App. D. C. 25, 56 F. 2d 909, the substance of 
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the allegations of fact was that the decedent, who 
owned the building association account, executed by 
her mark declarations which put the account in the 
joint names of herself and son, to be “theirs as joint 
owners, subject to the order of either, and balance at death 
of either to survivor”; that at times the son had the pass¬ 
books in his possession and exercised acts of ownership 
over them, and had them at the time of his mother’s death; 
that the son transacted his mother’s business; that the joint 
account was opened by the son without his mother’s knowl¬ 
edge, and that he had practiced fraud and undue influence 
upon her. The case was tried and the charges of fraud 
and undue influence were not sustained, thus leaving little 
but the allegations respecting the form of the joint account. 
The court in its opinion says (p. 26): 

“* * • In the present case, while appellants’ petition 
contains allegations of fraud and of undue influence, 

there is no evidence to support the averments. 

# * * * 

In the present case, while it is true that the mother, 
because of her inability to write, signed her name by 
her mark, she was nevertheless sui juris and capable 
of transacting business and understanding the nature 
of the contract into which she was entering, and, in the 
absence of evidence of fraud, undue influence, or coer¬ 
cion, the contract, which was a legal one, should be up¬ 
held.” 

In brief the Quigley cases comes to this: As against the 
unqualified provisions contained in the joint account re¬ 
garding ownership and survivorship the “bald averment” 
that there was no intention to convey an interest in the 
account did not prevail. On the other hand, in the Keister 
case, the evidence clearly indicated an intention to convey 
an interest in the account, and supported the provisions of 
the account as to ownership and survivorship. 

By comparison, it is submitted that this case is much 
stronger even than the Keister case—in which plaintiffs 
certainly would have prevailed if they had been able to sus¬ 
tain the allegations of fraud or undue influence, or want 
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of intention to convey an interest in the account (proving 
the last by establishing that the acccount was opened by 
William Keister without his mother’s knowledge, as al¬ 
leged). 

In the present case the following averments are made 
in the complaint: Relationship of brothers and sisters ex¬ 
isting between the plaintiffs, the decedent and the defen¬ 
dant Moncrief; decedent’s sole ownership of the account 
in the building association, which she intended to use for 
the defraying of her living expenses for the remainder of 
her life; that she had been stricken seriously ill some time 
before June 16, 1937, and thereafter until her death on 
July 24, 1937, some five weeks later, was in a feeble condi¬ 
tion both physically and mentally and unable to attend to 
business; the consequent necessity of her making an ar¬ 
rangement for the withdrawal of funds from the account 
by some one else, in order to pay her expenses; her request 
of her sister, the defendant, whom she trusted and relied 
on to go to the building association with her to make the 
arrangement, and her sister’s consent; the trip to the build¬ 
ing association “in order to effectuate the purpose”; the 
presentation of the printed form of joint account by the 
building association and the signing of it by decedent and 
defendant, showing the account in the names of both as joint 
owners and with balance to survivor; that the language 
of the joint account form did not express the intention of 
decedent, “which was and which icas known to the defen¬ 
dant Moncrief to he to enable the defendant, as a conve¬ 
nience to decedent , to make withdrawals of funds from the 
account only as and wdien requested so to do by decedent 
and nothing more; defendant’s agreement to respect and 
perform decedent’s wishes; and that notwithstanding her 
knowledge of decedent’s purpose and defendant’s under¬ 
taking to carry out decedent’s wishes she wrongfully trans¬ 
ferred the whole account to her own name and claimed it 
as her own. 
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Assuming, as must be assumed, that plaintiffs can sup¬ 
port all of these averments by competent proof, appellants 
confidently submit they are entitled to the opportunity to 
present their proof. 

In addition to the Quigley and Keister cases, which ap¬ 
pellants view as authorities in support of their contentions, 
both of these cases recognizing the basis principles in¬ 
volved in a case of this kind, appellants wish to quote from 
outstanding cases and to cite others. 

In re Bolin , 136 N. Y. 177, 32 N. E. 626 (aff. 20 N. Y. S. 
16) the substance of the opinion is as follows: 

The administratrix, and appellant here, was one of 
the daughters of Julia Cody, deceased, and she with¬ 
held upon her accounting a sum of money which she 
had drawn from a savings bank. During her lifetime 
Mrs. Cody had deposited it in her own name, but sub¬ 
sequently redeposited it in an account entitled “Julia 
Cody or daughter, Bridget Bolin.’’. A few years prior 
to Mrs. Cody’s death, upon one occasion when they 
were both at the bank, the pass book came into the 
hands of the daughter Bridget, who thereafter kept it, 
as she, in fact, kept everything else of her mother’s. 

The administratrix claimed she had become vested 
with the title to the deposit, and relied in support of 
her claim upon the existence of evidence showing an 
intent that she should have the moneys; which was 
effectuated or fortified as she insists, by a delivery 
of the pass book. This claim the other daughter of the 
deceased contested. 

In addition to the manner in which the moneys were 
deposited and to the fact of her keeping the pass book, 
the administratrix places reliance upon evidence show¬ 
ing that for many years before her death the mother 
resided with her, and was supported by her and, by 
reason of grave physical infirmities, was the object of 
solicitude and much care. All these facts, however, do 
not suffice to make out the proof of a transfer of title 
or of a gift. That the moneys were deposited to the 
account of “Julia Cody or daughter, Bridget Bolin” is 
not a fact from which any inference of a transfer or a 
gift arises. In the absence of other evidence the trans- 
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action simply evidenced a purpose of the depositor of 
the moneys that they should be drawn out by either 
of the persons named. The only presumption would be 
that the depositor so arranged for the purposes of con¬ 
venience, and that presumption is rather strengthened 
by the facts appearing of her helpless condition of 
blindness and of her other infirmities. 

Nor was the custody of the pass book by the daugh¬ 
ter such a possession as evidenced an intention to trans¬ 
fer the ownership of the moneys deposited to the 
daughter. That is perfectly consistent with the mo¬ 
tive of convenience; and the evidence that the daughter 
had the custody of everything belonging to her mother 
detracts from the argument that the continued posses¬ 
sion of the pass book tended to prove a gift, or the in¬ 
tention to make a gift. The infirm condition of the de¬ 
ceased and her demands upon her daughter’s time and 
attention might be stronger to bear out the presump¬ 
tion of a gift if there was evidence to base the pre¬ 
sumption upon, such as the proof of acts tending to 
establish an intention to give, and amounting to a de¬ 
livery or transfer. But the difficulty here is that there is 
no such evidence. There were no words of gift and the 
receipt and holding of the pass book were consistent 
with mere custody or agency. The law never presumes 
a gift. To constitute a valid gift there must have been 
the intent to give and a delivery of the thing. The evi¬ 
dence must show that the donor intended to divest her¬ 
self of the possessionu of her property and it should 
be inconsistent with any other intention or purpose. 

See also Taylor v. Coriell, 66 N. J. Eq. 262; 57 A. 810. 

In Taylor v. Henry , 48 Md. 550, 30 Am. Rep. 486, the 
facts were that Joseph Henry, being in feeble health and 
contemplating a voyage to sea or a sojourn in the South 
for the benefit of his health, made a deposit in a Baltimore 
bank. He opened the account first in the names of himself 
and his mother but later changed it to himself and his sis¬ 
ter, so that the account was made to stand on the books: 
“Joseph Henry, Margaret Taylor, or the survivor of them, 
subject to the order of either.” 
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The court speaking through Judge Alvey (later Chief 
Justice of the Court of Appeals of the District of Colum¬ 
bia) said: 

“The whole question depends upon the meaning and 
intention of the deceased in making the deposit in the 
form adopted, as gathered from the entry in the bank¬ 
book, and, all the circumstances surrounding the de¬ 
ceased at the time. 

A large mass of testimony has been taken, showing 
a great deal of family talk and dissension in regard to 
this money; but of all the evidence produced, there is 
only a small part of it that is of any material value in 
deciding the case. 

It is quite certain that if the words, ‘and the sur¬ 
vivor of them ’ had been omitted in making the entry in 
the bankbook, the case would have been free from all 
question or difficulty. The case of Murray v. Cannon, 
41 Md. 466, would then be quite decisive in establishing 
the proposition that the entry in the bankbook would 
not be sufficient evidence of a complete and perfect gift. 

But do those words, when taken in connection with 
those which precede and those which follow them, in 
the entry, import either a gift inter vivos, or a gift 
causa mortis? 

That they do not import a gift inter vivos, would 
seem to be clear, upon the most obvious construction. 
To make such gift perfect and complete, there must 
be an actual transfer of all right and dominion over 
the thing given by the donor, and an acceptance by the 
donee, or some competent person for him; and it is es¬ 
sential, to the validity of such gift, that it should go into 
effect, that is, transfer the property, at once and com¬ 
pletely, for if it has reference to a future time when 
it is to operate as a transfer, it is but a promise with¬ 
out consideration, and cannot be enforced either at law 
or in equity. Until the gift is thus made perfect, a 
locus penitentiae remains and the owner may make any 
other disposition of the property that he may think 
proper. Pennington v. Gittings, 2 Gill & John., 208; 
Cox v. Sprigg, 6 Md. 274; Nickerson v. Nickerson, 28 
Md., 332; Hitch v. Davis, 3 Md. Ch. Dec., 266. 

Here, the deposit was in the joint names of the de¬ 
ceased and his sister, and the survivor of them, but 
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subject to the order of either. Having thus retained 
the power to draw out the money, the deceased did not 
divest himself of dominion and control over the fund. 
He could have drawn out every dollar the day after the 
deposit, or at any time up to the moment of his death, 
and applied it in any manner he might have thought 
proper. It is not contended that the sister had the 
least right or interest in the money before the deposit; 
nor is it contended that she acquired any interest 
therein otherwise than by the supposed gift of the 
brother; and the only evidence relied on to support the 
factum of the supposed gift, is the form of the entry 
in the bankbook. But, as will be observed, there are 
no terms in the entry that import of themselves an ac¬ 
tual present donation by the brother to the sister; and 
the dominion retained by the brother over the fund en¬ 
abled him to displace and utterly destroy all power 
conferred upon the sister in respect to the fund. As 
the mother’s name had been erased and that of the sis¬ 
ter inserted, so the name of the sister could have been 
erased, without the slightest question of the brother’s 
right to do so. The sister never exercised any pow T er 
or control over the fund during the life of the brother. 
It was only after his death that she attempted to assert 
right and dominion over it; and then by the supposed 
right of survivorship. * * * But in this case, there is 
no evidence that reasonably tends to establish such 
trust. There is no reliable evidence of declarations of 
the deceased, either in writing or by parol, that tends 
to prove that he designed the money on deposit exclu¬ 
sively for his sister, or that he intended to give her 
any real interest in the money by inserting her name 
in the bankbook, apart from the entry itself. * * * The 
conclusion to be drawn, and indeed the only rational 
conclusion that can be drawn, from all the facts and 
circumstances of the case, is that the form of the entry 
in the bankbook was nothing more than a device or ar¬ 
rangement by the deceased, to subserve a matter of 
convenience to himself; and that the sister was simply 
constituted an agent with power to draw money from 
the bank to meet some supposed or apprehended emer¬ 
gency that might possibly arise in his absence from 
home.” 
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In the case of Gorman v. Gorman, 87 Md. 338, 39 A. 1038, 
where the language of the joint account was much like that 
in the Jlenry case (supra) and in this case, the court said 
in part: 

“What is requisite to make such a gift perfect is so 
well settled here and elsewhere that only a statement 
of the rule is necessary. It is briefly and clearly stated 
in Taylor v. Henry, 48 Md. 557, by the former Chief 
Justice Alvey. 

* * * Can we for one moment suppose that, with 
the information we have in this case, the alleged 
donor intended to put it in the power of the appel¬ 
lant on the dav the entrv was made to claim, and sue- 
cessfully claim if the appellant’s view be correct, one- 
half of the larger part of the savings of a lifetime? 
And that in case the appellant should survive, she 
would get the whole fund, and the beneficiaries under 
the will, which had been so carefully guarded, would 
get none of it? 

We have said that the question in this case must be 
decided by the general principles already decided in 
this State. One of these is that in order to ascertain 
the intention of the alleged donor as manifested by the 
entry not only the entry itself, but ‘all the circum¬ 
stances surrounding the deceased at the time’ should 
be considered.” 


CONCLUSION. 

And considering all the circumstances of the present case, 
and considering that “all pleadings shall be so construed 
as to do substantial justice”, it is respectfully submitted 
that the motion to dismiss should not have been sustained. 

Respectfully, 

James Sherier, 

Attorney for Appellants. 
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Endorsed: Filed May 7-1941 Charles E. Stewart, Clerk 
In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 7869. 

Joseph P. Matthew, 5057 Maplewood avenue, Los Angeles, 
California; Ada C. Hoal, 1123 Patterson avenue, S\V., 
Roanoke, Virginia; Robert M. Matthew, 1123 Patter¬ 
son avenue, S\\\, Roanoke, Virginia; Icy I. Hawkins, 
93S Shepherd street, NW., Washington, D. C.; Mattie 
S. Matthew, R. F. D. No. 3, Manassas, Virginia; 
Benjamin F. Matthew, R. F. D. No. 3, Manassas, Vir¬ 
ginia, Plaintiff's, 

vs. 

Laura F. Moncrief, 2304 Minnesota avenue, SE., Washing¬ 
ton, D. C.; Perpetual Building Association, 500 
Eleventh street, NW., Washington, D. C., Defendants. 

Third Amended Complaint. 

Now come the plaintiffs and by leave of court first had 
and obtained file this their amended complaint and state 
as follows: 

1. This is a suit to establish a trust in favor of the plain¬ 
tiffs in a fund of approximately $7,026.25 now in the hands 
of the defendant Laura F. Moncrief and to enjoin the with¬ 
drawal thereof by said defendant from the possession of 
the defendant, Perpetual Building Association, pendente 
lite. 

2 2. The plaintiffs are citizens of the United States 

and their legal residences are as given above. The 
defendant Laura F. Moncrief is a citizen of the United 
States and a resident of the District of Columbia, and the 
defendant Perpetual Building Association is a corporation 
engaged in business in said district. 

3. The plaintiffs and defendant Moncrief are sisters and 
brothers and are sisters and brothers, and the only heirs at 
law and next of kin, of one Mary J. Davidson who died 
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in the District of Columbia on or about the 24th day of July, 
1937, and whose estate was administered in the Probate 
Court of said district. 

4. For a long time prior to the 16th day of June, 1937, 
said Mary J. Davidson was the owner of an account on de- 
posit in her name with the defendant building association. 
On said last-mentioned date said account was in about the 
sum of $7,260. This account w*as not disposed of by her 
said will but was expressly omitted therefrom because she 
intended to use said fund for the defraying of her necessary 
living and other expenses during the remainder of her life. 
She therefore died intestate as to said fund. 

5. Some time before said 16th day of June, 1937, Mary J. 
Davidson had been stricken seriously ill, and thereafter 
until the date of her death on the 24th day of July, 1937, 
was in a feeble condition of health physically and mentally 
and unable to attend to her business affairs, among which 
was the withdrawal of funds from her account for the de¬ 
fraying of her expenses. In consequence of her said con¬ 
dition it was necessary for her to make provision for the 
withdrawal of funds from her account by some one else, 
and on, to-wit, the 15th day of June, 1937, ’Mary J. David¬ 
son having confidence and trust in her sister, the defendant 
Moncrief, that she would carry out her wishes in the mat¬ 
ter, requested the latter to accompany her to the office of the 
building association for the purpose of effecting such an 

arrangement; and the defendant Moncrief when so 
3 requested undertook and agreed to accompany the 

decedent for said purpose. 

7. Accordingly on, to-wit, said 16th day of June, 1937, the 
decedent and defendant Moncrief went to the office of the 
building association for the purpose aforesaid. On said 
occasion, in order to effectuate the purpose of decedent and 
defendant Moncrief, the building association supplied a 
printed form of joint account for execution by Mary J. 
Davidson and the defendant Moncrief, and it was executed 
by them. Said form of joint account provided among other 
things that the decedent’s account in the building associa- 
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tion should be theirs as joint owners, subject to the order 
of either and the balance at death of either to the survivor. 
But the plaintiffs aver that said words of said joint account 
form did not truly express the intention of the decedent, 
which was and which was known to the defendant Moncrief 
to be to enable the defendant Moncrief, as a convenience to 
decedent, to make withdrawals of funds from the account 
only as and when requested so to do by Mary J. Davidson 
and nothing more. And the plaintiffs further aver that the 
defendant Moncrief so understood the desire and purpose 
of Mary J. Davidson and agreed to respect and perform 
them. 

S. Mary J. Davidson died on the 24tli day of July, 1937, 
and on, to-wit, the 4th day of August, 1937, the defendant 
Moncrief, notwithstanding she knew that the paper exe¬ 
cuted by Mary J. Davidson and herself had been signed for 
the sole purpose of enabling the defendant Moncrief to 
make withdrawals from the account for the decedent’s con¬ 
venience and use and with no intention on the part of Mary 
J. Davidson of vesting the title to the whole of the account 
in the defendant Moncrief in the event she survived de¬ 
cedent, and notwithstanding the defendant Moncrief knew 
that Mary J. Davidson trusted and relied on her to carry 
out said purpose and agreement, and notwithstanding the 
defendant Moncrief had promised and agreed to ful- 
4 fill her undertaking with Mary J. Davidson, wrong- 
fullv and fraudulentlv and in disregard and viola- 
tion of her said trust and agreement converted to her own 
use the fund in said building association, on said last-men¬ 
tioned date being in the approximate sum of $7,026.25, by 
having the account transferred to her own name. And al¬ 
though the defendant Moncrief has often been requested 
to make distribution to the plaintiffs of the proportionate 
shares of the account due to them she has refused and still 
refuses to do so. 

9. Plaintiffs believe that the defendant Laura F. Mon¬ 
crief has no substantial amount of property of any kind in 
her own name except said building association account, and 
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they verily believe it likely that the defendant Moncrief, 
if not restrained, would withdraw said fund from said 
building association upon the filing of this suit, thereby 
making it difficult or impossible for these plaintiffs to re¬ 
cover what they regard as their rightful shares thereof. 
Therefore they pray this honorable court to enjoin the de¬ 
fendant Moncrief from withdrawing said account and said 
Perpetual Building Association from paying it over to her 
until after the hearing and determination of this cause. 

Wherefore, the premises considered, plaintiffs pray: 

1. That process issue to the defendants requiring them to 
appear herein by a day certain and answer this amended 
complaint. 

2. That the defendant Laura F. Moncrief be enjoined 
from withdrawing said fund from said building association, 
and said Perpetual Building Association be enjoined from 
paying over said fund to said defendant Moncrief during 
the pendency of this suit. 

3. That upon the hearing of this cause a decree be entered 
in favor of the plaintiffs impressing a trust on said fund 
for the amounts of the respective shares of the plaintiffs 

therein, with accrued interest. 

5 4. And for such other and further relief in the 

premises as the nature of the case may require. 

JAMES SHERIER 
626 Woodward Building 
Washington, D. C., 

Attorney for Appellants. 

Copy of the above amended complaint mailed to Walter 
M. Bastian and Albert F. Adams, Esqrs., attorneys for de¬ 
fendants, National Press Building, Washington, D. C., this 
6th day of May, 1941. 

• #••••#••# 

JAMES SHERIER 

Attorney for Appellants. 
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7 In the District Court of the United States 
For the District of Columbia 
Civil Action No. 7869 
Joseph P. Matthew, et al., Plaintiffs, 

v. 

Laura F. Moncrief, et al., Defendants. 

Order Dismissing Third Amended Complaint. 

Upon consideration of the motion to dismiss the third 
amended complaint in the above-entitled cause and the ar¬ 
gument of counsel thereon, it is by the Court this 24th day 
of June, 1941, 

ORDERED, that the said third amended complaint be 
and the same is hereby dismissed, with costs. 

JAS. W. MORRIS 
Justice 

Original will be presented to the Court, Mr. Justice 
Morris, on Tuesday, June 24, 1941, at 10:00 a.m. 

WALTER M. BASTIAN 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8023 


JOSEPH P. MATTHEW ET AL., Appellants , 

v. 

LAURA F. MONCRIEF AND PERPETUAL BUILDING 
ASSOCIATION, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE, LAURA F. MONCRIEF. 


STATUTES INVOLVED. 

The relevant parts of statutes involved are: 

D. C. Code—Title 29, Ch. 10, Sec. 251. 

Section 251. Suits by and against executors, etc.—Execu¬ 
tors and administrators shall have full power and authority 
to commence and prosecute any personal action at law or 
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in equity which the testator or intestate might have com¬ 
menced and prosecuted, except actions for injuries to the 
person or to the reputation; and they shall also be liable to 
be sued in the supreme court of said District in any action 
at law or in equity, except as aforesaid, which might have 
been maintained against the deceased; and they shall be 
entitled to or answerable for costs in the same manner as 
the deceased would have been, and shall be allowed for the 
same in their accounts, unless it shall appear that there 
were not probably grounds for instituting or defending the 
suits in which judgments or decrees shall have been given 
against them. (March 3, 1901; 31 Stat. 1241, c. 8a4, sec. 
327; June 30, 1902, 32 Stat. 329, c. 1329). 


D. C. Code. 

Title 24, Ch. 2, Section 31. 

Actions survive in favor of or against representative of 
deceased party; injury to person or reputation.—On the 
death of any person in whose favor or against whom a right 
of action may have accrued for any cause except an injury 
to tiie person or to the reputation, said right of action shall 
survive in favor of or against the legal representatives of 
the deceased: but no right of action for an injury to the per¬ 
son except as provided in title 21 of this code, or to the repu¬ 
tation, shall so survive. (March 3, 1901, 31 Stat. 1227, c. 
S54, sec. 235). 

SUMMARY OF ARGUMENT. 

1. This action is brought by the wrong parties plaintiff. 

2. The plaintiffs’ claim on its face is barred by the Stat¬ 
ute of Limitations. 

3. The complaint contains no allegations entitling plain¬ 
tiffs to relief. 

ARGUMENT. 


Point 1. This action is brought by the wrong parties 

plaintiff. 

Appellants (hereinafter sometimes referred to as plain¬ 
tiffs) in their brief state that only the third ground of the 
motion to dismiss was pressed seriously. Appellee wishes 
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to correct appellants’ statement and submits that each 
ground urged is sufficient to defeat appellants’ claim. 

Suit was filed by plaintiffs, alleging that they and appel¬ 
lee Moncrief are the only heirs at law and next of kin of 
one Mary J. Davidson who died in the District of Columbia 
and whose estate was administered in the Probate Court 
of said District, and seeking to impress a trust upon an ac¬ 
count of appellee Moncrief in the Perpetual Building Asso¬ 
ciation on the ground that the account stems from a joint 
account of decedent and Moncrief which was supposed to be 
for the sole use and benefit of decedent. 

The personal representatives of the estate of Mary J. 
Davidson are not parties to the suit. This is contrary to 
Title -4 Section 31 of the Code of the District of Columbia 
(Supra ]). 2). Puder the Code provision only the legal 
representatives may bring the suit. In Flcminp v. Capital 
Traction Com pan//. 40 App. 1). C. 489, the Court said at 
page 491 (interpreting Title 21. Seel ion 1, D. C. Code): 


“The words ‘personal representative', as used in this 
statute, have been held to refer either to the executor 
or administrator, and hence, as 1 he right of action is 
statutory, no person other than those upon whom au¬ 
thority to bring the notion is expressly conferred may 
maintain it. F<■ rqnsou x. Waslf'mqton <('■ C. R. Co., (i 
App. D. C. b2b." 


See also M< f z per v. O’Dnno/ihnr. App. D. ( 107, 2S8 Fed. 
101. Title 29, Section 2b 1 of I). ('. Code, empowers execu¬ 
tors and administrntors to bring suils such as this. 

The loading' ease in this jurisdiction holding that the per¬ 
sonal representative and not tin* next of kin or legatee is 
the propel 1 person to bring a suit involving personal prop¬ 
erty i- Cnnniuql'ain x. Rnttpers. bO App. D. ( \ bl. 207 Fed. 
009. affirmed by the Failed States Supreme ('ourt. 2b7 1 . S. 
400, 00 F. Kd. 319. In the Court of Appeals decision we find 
(p. b3) : 

“(1.2) At the common law (which prevails in tin* Dis¬ 
trict of Columbia) real estate descends to the heir upon 
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the death of the ancestor, and personalty to the admin¬ 
istrator. Xo title to personalty vests in the next of kin 
upon the death of the ancestor, hut it remains in abey¬ 
ance until the appointment of an administrator: in 
whom it then vests. ' * * 

‘*(.’5) The title to the personalty, therefore, being in the 
administrator. In* alone can bring an action at law for 
its recovery, or to collect debts due his intestate, and he 
alone can sue for any injury to the personal property 
of his intestate after the decedent's death and before 
the final disposition to the parties entitled, PL Sees. 
303. 203; Holbrook v. White, Id Wend. (X. V.) 301: 
Hutchins v. Atltuns, 3 Me. (3 (Ireenl.) 174: MePritle v. 
Vance. 73 Ohio St. l238, 70 X. K. 038, 112 Am. St. Kep. 
723. and notes 4 Ann. (’as. 101.'' 

That this is the general rule is supported hv the* following 
quotation from 21 Am. .fur.. Executors awl Administrators. 
Paragraph SO 7 : 

“The general rule is that executors and administra¬ 
tors alone can bring actions to recover personal assets 
belonging to decedent’s estate or to obtain damages for 
the conversion of personal property * * ' Generally 
speaking neither tin* heirs nor tin* next of kin have 
any standing to maintain such an action * " * 

So far a- concerns the personalty, the representative 
has tin* same standing in Court that his intestate would 
have had. Hence, he may sue on causes of action ac¬ 
cruing in the intestate’s lifetime. Furthermore, his 
title relates hack to the death of his intestate so as to 
enable him to sue on causes of action arising between 
that time and the date of his appointment.’’ 

The following eases support the contention of this appellee 
that appellants were not the proper parties to file suit: 
Puttier v. Atflcr. 242 Fed. Do: S. v. (’hang. 87 Fed. (2d) 

10 : Parricflc v. lti ltmau. 1DD Fed. 8.38; Mason v. Mason. 70 
Yt. 287, of) A. Kill : Loris v. Loris. 1 70 X. \\ . hi: Purge 
v. Burge. 7(i S. \\\ 873. 23 Kv. L. D7D: (irarele/i v. (Iraretof, 
84 Ya. 143, 4 S. F. 218: f.i/ons v. Lgous. 70 l\ (2d) ^87. 182 
Old. 108: Borchert v. Bnrchcrt. 132 Wis. 303. 113 X. W. 33: 
Combs v. Boarlc. 20G Kv. 434, 207 S. W. 210: Morris v. Mor- 
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ris, 172 App. Div. 719, IAS, X. V. S. 361 ; Whelan v. Edwards, 
31 Ark. 723; (.Iriesel v. Joins. 123 Mo. App. 45,99 S. W. 769. 

Appellants attempt to justify their light to bring this 
suit hy invoking rule 17a of the Rules of Civil Procedure 
which deals with the real parties in interest. This rule does 
not change the substantive law. 

“An action shall he prosecuted in the name of the party 
who, by the substantive law, lias the right sought to be 
cnloreed.” 2 Moore's Fed. Practice 2042. 

Many Courts have said that if the action by the plaintiff 
will bar others then he is the real party in interest. Mosier 
v. Suburban Estates. 137 Cal. App. 574, 31 P. (2d) 209; Rea- 
fjau v. Dour/hertif. 40 X. M.439. 62 P. (2d) 810; lilac/: v. Don- 
el so ii. 79 Old. 299, 193 P. 424; Rtaser v. Fleck, 96 Ore. 187, 
1S9 P. 637. 

Steirart v. Wall. S7 Fed. (2d) 598, (certiorari denied 302 
l . S. 6S4) holds, ‘‘The capacity of parties to bring suits is 
a substantial matter in tin* law” and in laying down the 
proposition that a suit was improperly brought by some 
of the heirs for partnership profits and holding that the 
suit could have been properly brought by the personal rep¬ 
resentatives ot the estate and should have been so brought 
goes on to say: “We only discuss this matter to point out 
that this is not a highly technical decision, but involves a 
substantial point of law,” i.e., the right to bring a suit. 

In Connell i/ el o!. v. Walton. 96 X. V. S. 400. 49 Mise. 1, 
the Court decided that, under paragraph 446 of the XV*w 
York <'ode of Civil Procedure, which provides that all per¬ 
sons having an interest in the subject of the action and in 
obtaining the judgment demanded may be joined as plain- 
till's—to join one as plaintiff he must have a right to en¬ 
force an obligation or to recover property, and that there¬ 
fore heirs may not join with the administratrix of a legatee 
of a testator for embezzlement of funds by the executor. 

In 2 Moore's Federal Practice, p. 2069, para. 17.11, there 
is a discussion of the role of executors, administrators. 
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guardians, and trustees of an express trust under the real 
party in interest rule. On page '2071 the author says: 

‘‘The executor, administrator, * " * is the proper party 
plaintiff in the courts held within the state of his ap¬ 
pointment.*’ Citing many cases, q. v. 

Cited by appellants in their brief as authority are Dean 
Clark's remarks at both the Washington and Cleveland In¬ 
stitutes. The remarks referred to are as broad as can be 
and do not shed helpful light on the point at issue. They 
do not in any way refer to the point of whether or not next 
of kin or legatees are real parties in interest. Also cited is 
2 Moore’s Federal Practice. 200b which deals with the his¬ 
tory and objects of the rule, and Ibid. 2051-53 which deals 
with assignments and subrogations. 

A good discussion of this rule is contained in ('lark on 
Code PI cad in g (19*28) p. 102 et seq. 

The State of Indiana has a statute similar to rule 17 and 
the following cases have been decided by the Indiana Courts 
bearing on the exclusive right of the excutor, administrator, 
to bring a suit for the recovery of personal property. ( ’ raif) 
v. Nonfood, 01 Ind. App. 104, 108 X. E. 395: Paler v. Killer. 
55 Ind. App. 547. 102 X. E. 85(5: Pruning v. (iolden. 159 Ind. 
199, 04 X. E. (457: Pond v. Siccetser, 8o Ind. 144: 1 erguson 
v. Barnes. 58 Ind. 109. 

The Federal rule is also modeled on tin 1 Xew 5 ork Rule 
which was originally passed in 1848. In In re I)<dealer (C. 
C. A. X. Y.) 100 Fed. (2d) 30, dismissing an appeal. Dnba- 
ter v. Manufacturers and Traders Trust Com/nut//. 2.) Fed. 
Supp. 037, it was held that generally a suit to recover money 
alleged to have been fraudulently extracted from a testa¬ 
tor’s estate must be brought by the executors, any recovery 
being for the benefit of the estate. See also Moon- v. Harb¬ 
inger. 39 Fed. Supp. 427 and cases cited therein holding 
that an injured employee who takes compensation under the 
Workmen’s Compensation Act is not a party in interest 
so as to maintain a suit for such injuries. 
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That the personal representative is the real party in in¬ 
terest is demonstrated by tlie duty and liability imposed 
upon him by Title 20 Section 069, a, c, d, 1, & o, of the 1). 0. 
Code, relating- to inheritance and estate taxes. Title 29 Sec¬ 
tion 220 of the (’ode, after requiring the executor or admin¬ 
istrator to distribute the surplus or residue of the personal 
property after the discharge of all debts further provides 
“that his power and duty with respect to future assets shall 
not cease”, thus showing that a personal representative is 
never discharged until all assets are administered, no mat¬ 
ter how long after a so-called final account is approved. 

How could the heirs at law and next of kin give a valid 
release which would bind the personal representatives of 
the estate? How could a decision in this case act as a re.s 
ad judicata in a suit brought by the personal representa¬ 
tives? Certainly the defendant has the right to deal with 
the person who can give him a proper acquittance. See 
Darker v. Batter, 70 App. D. C. 103, 104 Fed. (2d) 236, on 
this point, and also on the point that the estate is a desir¬ 
able party. 


Point 2. Plaintiffs’ claim on its face is barred by the Statute 

of Limitations. 


Plaintiffs' claim is barred by the Statute of Limitations 
which limits ihe time within which an action shall be brought 
for the recovery of persona! property or damages for its 
unlawful detention to three vears from the time when the 


right to maintain any such action shall have accrued. D. C. 
('ode. Title 24 Chapter 12 Section 341 (Appellants brief 
Page •*>)■ See also Moran v. Scldosherfi. 67 App. 1). C. 163, 
90 Fed. (2d) 40S on equity following the law. The com¬ 
plaint shows that Mary .1. Davidson died on .July 24, 1937. 
The original complaint in this cause was not filed until Au¬ 
gust 3, 1940, which is more than three years after the death 
of Mary ,J. Davidson. Appellants charge in their complaint 
that appellee Moncrief was to perform certain things with 
respect to the fund on deposit in the Perpetual Building 
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Association in the joint names of Davidson and appellee 
Monerief, i.e., “to make withdrawals of funds from the ac¬ 
count only as and when requested so to do by Mary .J. Dav¬ 
idson and nothing more." (App. Appendix, p. 4). Cer¬ 
tainly upon the death of Mary ,1. Davidson this duty, and 
according to appellants' theory, appellee Moncrief's right 
terminated. If the appellants were at any time entitled to 
this fund, they were entitled to it immediately upon the 
death of Mary ,J. Davidson. Being entitled to it then, the 
right to maintain an action for its recovery accrued on that 
date and three years thereafter the Statute of Limitations 
barred it. Appellants contention is that the cause of action 
did not accrue until the overt act of transferring the account 
from the joint names to appellee Moncrief's name occurred. 
This would only be true if appellee Monerief was charged 
with the dutv of “making withdrawals * " ' as and when 
requested so to do by Mary J. Davidson" and upon the 
death of Mary J. Davidson to hold the same as trustee for 
th(> use and benefit of her heirs and next of kin. Under such 
a theory she might have been a trustee for appellants and 
they might have had a right to rely upon her holding the 
funds for them until she committed some overt act showing 
otherwise. However, she not owing any duty to them, they 
had no right to rely upon her for anything, and having the 
right to maintain the action immediately upon tin* death 
of Davidson they were barred from so doing three years 
after her death. 

Appellants complain that there is nothing in tin* record 
showing how long after the act it was that plaintiffs learned 
of the conduct of defendant in transferring the account to 
her own name and claiming it for herself. 

Appellee calls to the attention of the Court the case of 
Coffee v. Colonial Trust Com/»an//, (JO App. I). (‘. 10.*’, aO 
Fed. (2d) 2i:i. which states 

“This being plaintiffs third attempt to state her case, 
it must be assumed that she has stated it in its most 
favorable aspect.” 
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This is appellants' fourth attempt to state their case. 

The authorities cited by appellants refer to suits brought 
by cestui que trusts against trustees and do not refer to 
suits brought where, as here no fiduciary relationship ex¬ 
ists. 

Point 3. The complaint contains no allegations entitling 

plaintiffs to relief. 

The complaint fails to charge any reason for setting 
aside the contract of joint tenancy. Throughout the third 
amended complaint it is charged that it was the purpose 
and intention of Mary J. Davidson, when she transferred 
her account from her sole name to a joint account with ap¬ 
pellee Monerief, to enable Moncrief as a convenience to 
Davidson to make withdrawals only as and when requested 
so to do by her. Nowhere is it charged that it was her in¬ 
tention that upon her death appellee Moncrief should hold 
the account for the benefit of the heirs at law and next of 
kin of Mary ,J. Davidson. In fact the only part of the third 
amended complaint which says anything about what should 
happen to the money in the account upon the death of Mary 
J. Davidson is contained in paragraph seven thereof (App. 
Appendix, p. 4), which contains the following language: 

“Said form of joint account provided among other 
1 hiugs that the decedent *s account in the building asso¬ 
ciation should be theirs as joint owners, subject to the 
order of either cm! the hetenrr at /I rath of cither to the. 
snrriror." (Italics supplied.) 

Certainly that writing evidenced the intention of Mary .J. 
Davidson as to the disposition of the account upon her 
death. 

Nowhere in the complaint is there any charge of fraud, 
duress, undue influence, or overreaching, this despite the 
fact that four complaints were filed (See ('offer v. Colonial 
Trust Com/>an//, sti/irc.) Nowhere in the complaint is there 
any valid reason to suggest why decedent executed the joint 
account except that she wanted to. This brings the case 
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squarely within Quigley v. Quigley, 66 App. D. C. 134, 85 
Fed. (2d) 300; and Garrett v. Keister, 61 App. D. C. 25, 56 
Fed. (2d) 900. Comparing the instant case with the Quig¬ 
ley case {supra), there as here it was alleged that the sign¬ 
ing of the card was not with the intention either of convert¬ 
ing the account into one of joint ownership or of conveying 
to the defendant any right or ownership therein. There as 
here it is also alleged that the defendant at no time depos¬ 
ited any funds of her own in the account; and there as here 
it is alleged that the defendant withdrew the entire balance 
from the bank and appropriated it to her own use. There 
as here defendant demurred to the declaration. This Court 
affirmed the sustaining of the demurrer. 

Appellants’ authorities, other than the two District Ap¬ 
peals cases just cited, which are conclusive authority for 
appellee’s position, are cases which turn upon the question 
of whether or not there was a valid gift. In none of the 
cases cited did both parties to the account sign the agree¬ 
ment, but on the contrary in each case the owner of a sum 
of money attempted to make a gift by placing that sum of 
money to his own credit and to the credit of someone else 
in a banking institution. The difference between the gift 
method and the joint tenancy method is clearly pointed out 
in Mader v. Stonier, 319 Pa. 374, 179 A. 719, which holds 
that where the only evidence as to the deposit in question 
was that it appeared on the bank’s books in the name of the 
depositor and his daughter, no valid gift of the deposit was 
established. However, in respect of another deposit where 
the depositor and his daughter had both signed an agree¬ 
ment with the bank that the funds in the account belonged 
to them jointly, were withdrawable by either, and payable 
on the death of either to the survivor, it was held that such 
agreement expressed an intention to vest by assignment a 
present joint interest in the chose in action with the right 
of survivorship, and that the funds in the account belonged 
to the survivor rather than deceased’s estate. See also Jlolt 
v. Bayles, 85 Utah 364, 39 P. (2d) 715; and Wood v. Kinter, 



11 


S6 Utah 279, 43 P. (2d) 192. In re Culhane’s Estate, 2 A. 
(2d) 567; Hickey v. Kohl, 19 A. (2d) 33, 129 N. J. Eq. 233. 

Appellants Maryland authorities are distinguishable 
from Metropolitan Savings Bank v. Murphy, 82 Md. 314, 33 
A. 640, 31 L. R. A. 454, which decision supports appellee’s 
position. See also Leonhardt v. Leonhardt, 152 A. 898, 160 
Md. 151. 

CONCLUSION. 

For the reasons stated it is submitted that the action of 
the District Court in sustaining the demurrer to the third 
amended complaint was correct and should be affirmed. 

Respectfully submitted, 

Walter M. Bastian, 

Albert F. Adams, 

Attorneys for Appellee Moncrief. 




